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WT Docket No. 03-128: Nationwide Programmatic Agreement 

on of a Nationwide Programmatic Agreement ( S P A )  promises to be an important accomplishmcnt and milestone 
that wil l  assure that the FCC fully fulfills its obligations under the National Historic Preservatlon Act. 

C r o w n  Castlc hel ieves i h e r e  are a h a n d f u l  of pivotal and unresolved issues that could senously undermine the  abllily of  a n  NPA 
to achieve its stated purpose, including. 

o Exclusion No I (in Section I11 A ) could unravel (Derhaps unintentionallv) the logical and statutory construct of  the  NPA 
Ihv c x p a n d i n p  the  rmpe  of actions that are considered to he Undcrtakinps 

Exclusion No I slates: “Modifrcarzon o f a  f o w r  und any associurrd e.xcuvarioti rhaf does no1 irivolve r~ collocurroi~ 

and does J Z O ~  ,dxtant ial ly  increase the size of lhe existing lower, as defiried in rhe Collocazro~~ AgreellleIu. ” 

The actions detailed i n  “Exclusion No. I” are not Undcrtalongs for the purposes of the ” P A  or the ACHP 
regulations. These actions: 

Are not funded in whole or in part with Federal funds,  and 
Do not require or involve the issuance of a Federal permit, license, or approval 

Exclusion No I could yield unintended consequences 

The notion of what “is” and “is not” an UndertakinE will be blurred. As a result, the overall scope of the 
FCC’s Section 106 and other environmental obligations may expand as other types of “modifications” 
(which may or not be associated with regular maintenance or servicing) that are not related directly to the 
issuance of an FCC license are considered to be Undertakings that are subject to direct FCC authority 

Examples of activities that could be considered to Undertalungs: 

o Construction of a new fence at an existing tower site. 



o Exiension ot an  access road i o  ;in existing tower site 
o Plantine scrubs or other making other landscaping improvements a[ an existing [owci‘ site. 
o Insrallin_r a new air conditioning or back-up power gcncrator at  a tower site 

Rou t~ne  and en\ironmentally lnnOcuoLis iictions that do not pose m y  potential to adversely affcct histonc 
resources (see abovc) could become suhlect to exhaustive tribal consultation. This would present especially 
serious logistical and operational challenges if FCC were to incorporate the Navajo Nation proposal (in 
scction I11 B of the Draft NPA) into t h e  final NPA 

o In practical terms, under such  a scenario, an aclion that involvcs  a collocation that doesn’t incrcase 
the size of a tower, would - not be subject to tribal review by virtue of the 2001 Collocation 
Programmatic Agreement while a similar action that does not involve a collocation would be Subject 
to tribal review? S u c h  a result  would be absurd and  ~llogical. 

Thls result would also create troublesome enforcement implications because concelvably a n y  one of 
Inany routine actions at a tower We could be considered a modiflcation. This is espec~ally true given 
the expansive definition of tower in the Draft NPA to include fencing, power sources, switches, 
shelters, and cabinets. 

o 

Exclusion No I should be removed and language should be added to Section LB. stating that modifications that do 
not increase the size of the tower are Undertakings. 

o The tribal consultation procedures in “Alternative A” satisfy all reouirernents of the NHPA and the ACHP regulations and 
should be adoDted in the final NPA. In contrast, consultation “Alternative B” would distort the respective responsibilities of 
the FCC and other  consu l t~ng  parties in t he  Section 106 review process. 

Alternative B would impose unnecessary and extraneous administrative requirements (such as having to secure 
“letters of certification”) on applicants and the FCC. 

Alternative B would accord tnbes with the authority tojssue regulatory “approvals” and “denials” for FCC 
Undertakings. This is a concept not contemplated in either the NHPA or in the ACHP regulations. 

Contact: Sheldon Moss (724) 416-2349 


